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PLANNING AND DEVELOPMENT BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Ray Halligan) in the 
chair; Hon Adele Farina (Parliamentary Secretary) in charge of the bill. 

Clause 173:  Entitlement to compensation where land injuriously affected by planning scheme -  
Debate was interrupted after the clause had been partly considered. 
Hon GEORGE CASH:  Prior to question time, we were discussing the possible insertion of the words “fair and 
just” before the word “compensation”.  In her response, the parliamentary secretary in part said that she did not 
think that this amendment should be moved, because it would be a case of doing things on the run, and that this 
legislation is a consolidation bill.  The parliamentary secretary seemed to imply that amendments could not be 
moved because this is a consolidation bill.  I remind members that the parliamentary secretary has already 
moved a number of amendments to this bill.  Rather than being a consolidation bill, which I presume is intended 
to mean that it is a compilation of other legislation, this is more than that.  In fact the long title states “A Bill for 
An Act to provide for a system of land use planning and development in the State and for related purposes”.  Its 
purpose goes much further than being just a compilation bill.  It contains significant changes to the system of 
planning in Western Australia.  We must put to one side any notion that the bill cannot be amended because it is 
nothing more than a consolidation bill.  With regard to the question of whether the words “fair and just” should 
be inserted before the word “compensation”, the parliamentary secretary did not seem to signify any real 
opposition to the insertion of those words in this clause, other than to say that the amendment would be an 
amendment moved on the run.  As I said, that could be said of any of the amendments on the notice paper if it 
comes to that.  It is critical that the Legislative Council make a statement about the payment of compensation for 
the compulsory acquisition of land in Western Australia, any other element that flows from the imposition of a 
planning scheme or all those other matters set out in this bill.   
I said earlier that the courts already interpret the word “compensation” for the acquisition of land to mean “fair 
and just” compensation or “compensation on just terms”.  However, that is not enough.  The Parliament must 
make a statement about this matter.  I do not understand the argument that the inclusion of this amendment or a 
similar amendment to the bill could have some unintended consequences.  As much as I prefer that these words 
be included in the Constitution to ensure an overriding requirement to pay compensation for the acquisition of or 
injurious affection to land, that legislation is not before us.  A planning bill is before us that refers to planning 
schemes causing injurious affection.   
No doubt Hon Barry House will speak in a moment.  People from the greater Bunbury region who have 
contacted me are very concerned that compensation will be offered based on the injurious affection they believe 
they will suffer as a result of the planning schemes proposed for that area.  It is their strong desire that they be 
entitled to fair and just compensation or compensation on just terms.  That is why it would be appropriate to 
include those words in clause 173, which deals with compensation.  

With respect to the general proposition of fair and just compensation, or compensation on just terms, I refer to 
some previous court decisions.  In the case of Peter Croke Holdings Pty Ltd v Roads and Traffic Authority of 
New South Wales, Justice Bignold provided 35 pages of reasons for his decision.  His reasons related to land 
acquisition in general terms, the highest and best use, and the existing use plus additional potential.  Other key 
issues included the disturbance of existing business conducted by the tenant in this case, loss of profits and 
relocation costs.  He was considering the New South Wales Land Acquisition (Just Terms Compensation) Act 
1991.  Some of the fair and just compensation issues he raised are universal.  He referred to the British case of 
the Director of Buildings and Lands v Shun Fung Ironworks [1995] 1 All ER 846 and stated -  

In Shun Fung the relevant Hong Kong Ordinance provided for the determination of compensation “on 
the basis of the loss or damage suffered by the claimant due to the resumption of the land” and went on 
to expressly provide for compensation on the basis of, inter alia;  

(i) the value of the land resumed; and 

(ii) the amount of loss or damage to a business conducted by the claimant on the land resumed …. 
due to the removal of the business from the land as a result of the resumption”. (851)  

He quoted from a statement by Lord Nicholls at page 852 of the Shun Fung case - 

Land may, of course, have a special value to a claimant over and above the price it would fetch if sold 
in the open market.  Fair compensation requires that he should be paid for the value of the land to him, 
not its value generally or its value to the acquiring authority.  As already noted, this is well established.  
If he is using the land to carry on a business, the value of the land to him will include the value of his 
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being able to conduct his business there without disturbance.  Compensation should cover this 
disturbance loss as well as the market value of the land itself.  The authority which takes the land on 
resumption or compulsory acquisition does not acquire the business, but the resumption or acquisition 
prevents the claimant from continuing of his business on the land.  So the claimant loses the land and, 
with it, the special value it had for him as the site for his business.  The expenses and any losses he 
incurs in moving his businesses to a new site will ordinarily be the measure of the special loss he 
sustains being deprived of the land and disturbed in his enjoyment of it.  If, exceptionally, the business 
cannot be moved elsewhere, so it simply has to close down, prima facie his loss will be measured by the 
value of the business as a going concern.  In practice it is customary and convenient to assess the value 
of the land and the disturbance loss separately, but strictly in law these are no more than two 
inseparable elements of a single whole in that together they make up the value of the land to the owner:  

I refer now to an article in volume 22 of the Sydney Law Review 2000, written by Tom Allen, a reader in law at 
the University of Durham in the United Kingdom.  At page 371, the author refers to the case of the 
Commonwealth v Huon Transport Pty Ltd and the comments by Justice Rich.  The article reads in part - 

. . . Rich J stated that the just terms condition requires payment of interest where there is a delay 
between the acquisition and payment, on the basis that:   

When a person is deprived of property, no terms can be regarded as just which do not provide 
for payment to him at the value of the property as at the date of the expropriation together with 
the amount of any damage sustained by him by reason of expropriation, over and above the 
loss of the value of the property taken.  The amount so ascertained is no more than the just 
equivalent of the property of which he has been deprived.  

The author, Tom Allen, also refers at page 374 to the case of Georgiadis v Australian and Overseas 
Telecommunications Corporation, in which he says Justice Brennan’s judgment in that case was as follows - 

In determining the issue of just terms, the court does not attempt a balancing of interests of the 
dispossessed owner against the interests of the community at large.  The purpose of the guarantee of 
just terms is to ensure that the owners of property compulsorily acquired by government presumably in 
the interests of the community at large are not required to sacrifice their property for less than its worth.  
Unless it be shown that what is gained is full compensation for what is lost, the terms cannot be found 
to be just.  

The same article, “The Acquisition of Property on Just Terms” by Tom Allen, states on page 373 - 

The lengthiest discussion on the meaning of ‘just terms’ in recent cases is that of Kirby J in 
Commonwealth of Australia v State of Western Australia. 

That was judgment 5 of 1999 in the High Court of Australia.  The article goes on to state - 

Kirby J stated that the object of the just terms condition is to ‘ensure economic fairness to the State or 
person whose property has been acquired’ and that the ‘true costs’ of the Commonwealth’s activities 
‘will not fall unjustly on those whose property rights are extinguished or diminished’.  In addition, it 
enhances Parliament’s accountability to taxpayers, since it forces Parliament to take the aggregate costs 
of its activities into account when deciding which activities to undertake. 

The author goes on to state - 

While Kirby J was not seeking to lay down fixed rules for the assessment of compensation, his 
emphasis on the cost of Commonwealth activities suggests that property owners should be indemnified 
fully against the losses caused by the acquisition of property. 

Kirby was saying that if compensation is to be on just terms, there is a requirement for the commonwealth in this 
case to assess whether or not it wants to proceed with a particular action, having regard for the amount of 
compensation that it is required to pay.  That may bring into focus a number of competing interests.  A decision 
has to be made on which land is to be acquired, or which land is to be the subject of a scheme, given the 
compensation that may be payable for the activities of the state planning commission. 
I say to the parliamentary secretary that it is time for this house to make a stand.  It is time to ensure that the 
owners of land in this state are paid compensation on just terms for any value that is diminished as a result of the 
activities of a government instrumentality.  In this case we are dealing with the WA Planning Commission.  
Equally, if land is to be resumed, we should also be seeking compensation on just terms.  I acknowledge that this 
is not the act that deals with that matter.  It is more properly dealt with under the Land Administration Act.  As I 
said earlier, it would be much better if the Constitution of Western Australia were amended so that there was an 
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overarching constitutional requirement that people be paid compensation on just terms when their land is taken 
from them. 
Having regard to what Hon Donna Taylor was suggesting earlier, that the words “fair and just” be inserted 
before the word “compensation”, it may suit her to give consideration to inserting the words “on just terms”, 
because they are similar to the words that have been inserted in the Australian Constitution.  At one stage the 
parliamentary secretary seemed to be of the view that if we inserted the words “fair and just”, a different 
interpretation may be given to those words by the courts than has been the case in the past when compensation 
cases have been considered.  There is no doubt in my mind that the words “on just terms” are well known to the 
judicial system in Australia and have a meaning that would satisfy the needs of the community in Western 
Australia when questions of compensation arise as a result of this bill. 
Hon BARRY HOUSE:  I applaud Hon Donna Taylor for raising this issue while the committee is considering 
this clause because it deals specifically with compensation.  I encourage her to pursue the amendment.  As has 
already been stated, it is at the heart of many of the differences that exist between individual members of the 
community and the government over a wide range of issues, particularly the planning mechanisms and strategies 
that are used in this state.  The people affected by the greater Bunbury regional scheme are at the pointy end of 
this process right now.  Like many people before them, they feel that it is an uneven contest and liken it to an 
individual pitted against the might of government.  We have a duty to address that in this Parliament. 
Fair and just compensation was at the heart of many of the issues that were brought to light during the 
deliberations of the Standing Committee on Public Administration and Finance on its report entitled “The Impact 
of State Government Actions and Processes on the Use and Enjoyment of Freehold and Leasehold Land in 
Western Australia”.  That report was tabled in May 2004 and has often been referred to in this debate.  I would 
like to refresh the minds of members about that committee.  The committee consisted of seven members.  I was 
fortunate enough to be the chairman.  The committee also comprised Hon Ed Dermer, Hon Ken Travers, Hon 
Sue Ellery, Hon Murray Criddle, Hon John Fischer and Hon Dee Margetts.  It covered a broad political spectrum 
from this chamber. 
The committee managed to produce a report without minority reports.  There were a couple of indications in the 
text where members referred to a differing of opinions, but they were not prepared to change the 
recommendations, which was very good.  The report requires a response from government four months after 
tabling.  The government came back with its comments on this report last year, agreeing with the bulk of the 
recommendations but disagreeing on three main aspects.  I do not have them in front of me, but they happen to 
be the most important sections of the report.  The government was not prepared to take up the committee’s first 
recommendation that any future consideration of the state Constitution take into account the term “fair and just 
compensation”.   
The second recommendation relates directly to this bill.  It recommended that the Land Administration Act be 
employed in compensation provisions in planning mechanisms.  The third recommendation related to a single 
land acquisition agency and the fact that all interests such as policy, strategy, plans, encumbrances etc, should be 
recorded on the title.  The government said that was too hard.  I find that difficult to accept in this electronic age 
and I think it should be revisited.  In relation to planning, the other two recommendations are directly relevant to 
what we are discussing now.  Let me refresh members’ memories of the wording of the recommendations.  The 
first recommendation relates to the constitutional provisions and the term “fair and just”.  Recommendation 16 
states - 

The Committee recommends that any future review by the State Government of the Western Australian 
constitutional legislation should include detailed consideration as to whether a ‘just terms’ or ‘fair’ 
compensation provision needs to be incorporated into the legislation with respect to the acquisition by 
the State Government for public purposes of privately-held property.  

Related to that is recommendation 20, which states - 

The Committee recommends the establishment of a single, independent, land acquisition agency, with 
the sole purpose of acquiring interests in land at a fair price, to undertake all land acquisitions on behalf 
of State Government departments, agencies and bodies. 

Also related to the term “fair and just” is recommendation 26, which reads - 

The Committee recommends that where private land is required for a public purpose which will alter 
the existing granted land use (as distinguished from anticipated land use) on that private land, the 
Crown should either compensate fairly for the downgrading of the permissible land use or acquire the 
property outright. 
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Another recommendation that relates specifically to the method of acquiring and compensating is 
recommendation 22, which states - 

The Committee recommends that the State Government amend relevant legislation to provide that any 
voluntary acquisition of an interest in land for public purposes is on the same terms and level of 
compensation as if it were a compulsory acquisition under Parts 9 and 10 of the Land Administration 
Act 1997. 

The key one is recommendation 33, which states - 

The Committee recommends that the Land Administration Act 1997 and relevant planning legislation be 
amended to provide that an acquisition of land by the State or a local government following a claim for 
injurious affection under the planning legislation, is to be treated on the same terms and conditions as a 
compulsory acquisition of land under Parts 9 and 10 of the Land Administration Act 1997. 

The government, in its response on the constitutional question, came back to the Parliament and said that it did 
not consider it was necessary to include those terms in the state Constitution because they already existed in 
current legislation in the state.  I will refresh my memory on the exact wording, but I believe that was the 
argument.  If that is the case, what is the objection to now putting those terms into the legislation that we are 
debating here and now?  Quite frankly, I cannot see any objection.  I would certainly urge this Parliament to take 
the opportunity tonight to do something about it.  Politically, of course, it has become an issue.  At the last state 
election, my side of politics promoted some policies that advocated exactly what we are talking about now; that 
is, embracing the meaning of the term “fair and just” compensation and including it in planning provisions, along 
the same lines as are already contained in the Land Administration Act. 

The major impact of that on planning legislation and planning policies would be that it would impose a very 
strict discipline on the government administration when it sets out to establish regional planning schemes or 
other planning instruments that affect people’s private property.  It would impose a very strict financial 
discipline because the regional schemes, as they are proposed, would have to be budgeted for and costed very 
strictly.  I can see every government minister cringing at the prospect of being faced with the cost up front.  For 
instance, let us take the greater Bunbury regional scheme that is in progress.  I can see every minister and every 
Treasurer being terrified at the prospect.  However, that is exactly the point.  These planning schemes are now 
being proposed without any discipline being applied to the bureaucracy that is putting them together.  The 
bureaucrats are making ambit claims on the community at large, and those ambit claims relate to people’s private 
property.  They are doing that without any real accountability for the cost that it will impose on the government 
and without any real accountability for the cost that it will impose on the private property owner - financial costs 
and all sorts of other costs such as social costs, health costs, lifestyle costs and so on. 

There is a real need for the Parliament to address the rules under which this game is played.  That must be done 
by addressing the actual words used in legislation.  We now have an opportunity to do that.  It may be a small 
start to include the term “fair and just” or, if it is to be just one word, “just”, but let us do it.  At least we will 
have made a start on putting it into the language of the laws of Western Australia, which will give private 
individuals who are faced with these matters a fairer and better opportunity when they are battling the might of 
the government.  I believe that is the spirit behind the committee report.  We spent a lot of time on that report.  
Work on it started when Hon Kim Chance chaired the committee, and it continued for four or five years.  I know 
the report is not perfect.  However, the purpose of the report was to open up these issues and lay them on the 
table of the Parliament for consideration.  I am very pleased that the report has been used as an instrument to 
highlight some of these issues now in a real, live piece of legislation.  If that can be done, it will give us an 
opportunity to include a small part of the spirit of that report in the legislation.  I urge members to take up the 
opportunity and do it. 

Hon ADELE FARINA:  I will continue the remarks that I was making when I was cut off because Hon George 
Cash got the call quicker than I did.  Earlier in my comments I referred to the House report.  I should place on 
the record that I was referring to the “Report of the Standing Committee on Public Administration and Finance 
in relation to the Impact of State Government Actions and Processes on the Use and Enjoyment of Freehold and 
Leasehold Land in Western Australia”.  I will continue to refer to it as the House report because it is a very long 
title and it will be a lot easier.  Maybe Hansard can make any corrections that it feels are necessary. 

I am grateful that Hon Barry House referred to recommendation 16 of that committee report, because an 
important component of recommendation 16 is that the committee recommended that the Western Australian 
government, in considering any constitutional legislation review, should include a detailed consideration of 
whether a “just terms” or “fair” compensation provision needs to be incorporated in the legislation.  My point 
now, and the point that I was trying to make earlier, is that it is not that the government has closed the door on 
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consideration of the inclusion of “just terms” in the planning legislation or any other legislation; rather, the 
introduction of those words needs careful consideration, and we have not had an opportunity to carefully 
consider the implications of the inclusion of those words in the planning legislation.  I believe it is very 
important that we do so. 

I also draw the member’s attention to the Land Administration Act 1997 review report that was tabled by the 
minister on 31 August 2005.  Recommendation 6 of that report states -  

(i) That a thorough revision of Parts 9 and 10 of the LAA be undertaken, for the purpose of 
producing modern land acquisition legislation consistent with national standards, and having 
particular regard for: 

(a) issues raised by the Legislative Council’s Standing Committee on Public 
Administration and Finance; 

(b) a review currently being undertaken by the Australian Property Institute; 

It is very important -  

Hon Murray Criddle:  What was that? 

Hon ADELE FARINA:  It is called the “Review of the Land Administration Act 1997” and was prepared by the 
Minister for Planning and Infrastructure.  As I understand it, a five-yearly review of the Land Administration Act 
is required.  The report, which has been tabled by the minister, states that although we must consider the issues 
raised in the committee’s report, we must also acknowledge that the Australian Property Institute is undertaking 
its own review of the same issues.  We must take the outcome of that review into consideration and again talk 
with the stakeholders to come up with an agreed position.  It would be unfortunate to cut the process short by 
including words in this bill when the minister is publicly acknowledging, in her response to the committee’s 
report and in the review of the Land Administration Act that she tabled, that the government is willing to 
consider the recommendations that have been made about these matters.  We must consider them carefully to 
ensure that they do not have undesirable impacts.   

Hon Murray Criddle:  How many years?   

Hon ADELE FARINA:  The intention is that we will introduce an amendment bill to the Land Administration 
Act in 2006.  With respect to the comment made by Hon George Cash about my earlier comment about not 
making amendments on the run, it is important to note that the amendments that I have introduced on behalf of 
the minister have all been referred to the relevant stakeholders.  The relevant stakeholders agreed to the 
amendments after consultation with the government.  The amendments that we are making that are slightly 
beyond the strict scope of a consolidation act have all been undertaken as a result of detailed consultation and 
agreement with the stakeholders.  It is interesting that in all the consultation that we have undertaken with the 
relevant stakeholders, during which they have had an opportunity to raise issues about the consolidation bill and 
the wider intention to review the act, the issue of incorporating fair and just terms was not raised.   

Hon Robyn McSweeney:  Who did you consult with?   

Hon ADELE FARINA:  We consulted with an extensive range of peak bodies, including the Urban 
Development Institute of Australia, the Australian Property Council and the Housing Industry Association.  It is 
interesting that they did raise that issue.   

It is important that I again emphasise the fact that the New South Wales legislation deals with property 
acquisition, not injurious affection.  It also sets out a list of provisions of what can be considered under that 
legislation.  It is also important to note that not all the points listed are to the advantage of the landowner.  When 
using these terms and referring to legislation in other states we must be careful that we are comparing apples 
with apples - we are not in this case.  The Western Australian equivalent of the New South Wales act is the Land 
Administration Act, not the Town Planning and Development Act.  It is very important to note that difference.  
The cases referred to by Hon George Cash relate to compulsory acquisition, which is what the New South Wales 
act deals with.  We are not dealing with that in this case.  It is important to note that.  It is also important to note 
that by introducing these words on the run, we could expand the scope of the compensation as it is intended in 
the bill, which may or may not be to the advantage of landowners, because not all the provisions in the New 
South Wales act are to the advantage of landowners.  We must be careful.  Again, I stress that the government 
has not closed the door on considering these matters.  What we are saying is that we have identified a process 
and put that process on the record.  It is important that we be provided with the opportunity to fully consult all 
the stakeholders about the proposed amendments so that we can achieve a position that reflects the intent of the 
possible movers of the amendment, rather than have a situation that results in a level of uncertainty, which could 
serve to frustrate rather than aid the process.  One of the issues raised with me when I met with the affected 
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landowners about the greater Bunbury region scheme is the level of uncertainty brought about by this process.  
They emphasised the need for the process to be quick and for it to have some certainty.  My concern is that in 
allowing this amendment, we could introduce a level of uncertainty that will serve to frustrate the land 
acquisition process, which is certainly not in the interests of the affected landowners.  It is important that we 
consider this carefully.   

The compensation provisions proposed under the bill are nothing new; indeed, they have been in operation since 
1963.  Certainly, the application of the region schemes and the process by which land is acquired have been in 
place since that time -  

Hon Barry House:  Isn’t that the problem?   

Hon ADELE FARINA:  Possibly.  However, it is also important to note that the greater Bunbury region scheme 
commenced under the previous Liberal government and that its proposed land grab - if we want to use that term - 
was far more extensive than is currently being proposed.  Significant reductions were made as a result of 
consultation undertaken by this government.  It is also important to recognise that the region schemes provide an 
important and unique opportunity to reserve land for regional open space.  Regional open space is highly valued 
by the community.  It provides us with the opportunity to protect areas of high natural environmental value and 
quality.  Making amendments on the run could frustrate the system and place at risk the process that will produce 
an outcome that is highly valued by the community.  It is important to acknowledge that.  The suggestion that the 
introduction of “on just terms” will result in a higher level of budget probity is astounding.  I do not think that 
that will necessarily be the case.  It ignores the fact that there is already a high level of budget probity.  The 
processes that we go through with the region schemes are fully budgeted.  Under the metropolitan region 
scheme, we budget for land acquisition through the metropolitan region improvement fund.  We have budgeted 
for the Peel region scheme and the greater Bunbury region through the consolidated fund.  We have also 
undertaken to ensure that funds will be available to continue land acquisitions through this process for the greater 
Bunbury region scheme.  We are also looking to introduce legislation to allocate money for the maintenance of 
the land.  We must be careful when looking at individual cases in which people are not happy with the outcomes 
of the process.  It is very important that the process that is being undertaken is one that the community wants.  
This process will protect the areas of high natural environmental value that we all enjoy, such as Kings Park, and 
it will ensure that there is public access to areas along our coastal foreshores, which we all highly value.  

I reiterate my concern that by introducing these provisions without having an opportunity to fully consider their 
implications or to fully consult all stakeholders, we may complicate the process rather than provide any 
assistance.  Finally, the Department for Planning and Infrastructure already operates under the principle of just 
terms, in that the operations and principles it applies in these circumstances are based on the Spencer case.  The 
High Court decision in that case had regard to the provisions of the commonwealth Constitution, specifically 
section 51(xxxi), which makes reference to just terms.  We are already incorporating those provisions.  Nothing 
will be lost by waiting for the state government to undertake full consultation with the community through the 
processes that have been identified with the review of the Land Administration Act, in which this provision 
should appropriately apply, to ensure that we have some consistency between the Town Planning and 
Development Act and the Land Administration Act.  The minister has already indicated that a range of 
amendments, which were left off during the consolidation process, will be considered to the consolidated act 
when it comes into play.  The consolidation of the bill was the first step.  It is not that the government has closed 
the door to it or that there is not an immediate opportunity to consider this matter in detail.  I strongly 
recommend to members that we hold back and go through those appropriate processes rather than introduce 
these terms on the run and perhaps cause a problem that we did not intend to create.   

Hon MURRAY CRIDDLE:  I am really interested in a couple of remarks of the parliamentary secretary.  She 
said that there has been some use of just terms in decisions that have already been made.  I wonder what impacts 
of concern have arisen from the use of those terms.  I would also be interested to know how much money has 
been set aside in the budget for the Bunbury and Peel region schemes and the like.   

Hon ADELE FARINA:  In relation to the last question, I do not have that information to hand so I am not in a 
position to answer.  I understand that cabinet has committed to making funds available for the land acquisitions 
that are necessary as a result of the Peel region scheme and the greater Bunbury region scheme.  I am not aware 
of any cap on that funding allocation.  I can only reply in those broad terms; I cannot provide any specifics on 
any budget allocations.   

Hon Murray Criddle:  Perhaps you can tell me whether there is any provision for that in the state budget.   

Hon ADELE FARINA:  I understand that cabinet will make that decision for the greater Bunbury region 
scheme before that scheme is finalised.  I am not in a position to answer that question now.  A decision will be 
made at the appropriate time.  In relation to my comment about just terms, I was saying that the processes used 



Extract from Hansard 
[COUNCIL - Tuesday, 18 October 2005] 

 p6419c-6439a 
Hon George Cash; Hon Barry House; Hon Murray Criddle; Hon Adele Farina; Deputy Chairman; Hon Paul 

Llewellyn; Hon Donna Faragher; Hon Barbara Scott; Hon Giz Watson; Chairman 

 [7] 

and the considerations made by the Department for Planning and Infrastructure under the Town Planning and 
Development Act and the Land Administration Act apply the principles of the Spencer case, in which the High 
Court talked about the assessment of market value.  In bringing down its determination, the High Court had 
regard to the just terms provision of the commonwealth Constitution, as it is required to do in making a 
determination.  I am arguing that it is through that process that the intent of a just terms provision is already in 
play in the determinations that are being made by the Department for Planning and Infrastructure on these 
matters.   

Hon GEORGE CASH:  The parliamentary secretary has spent the past 20 minutes giving us all the reasons that 
the Labor Party does not support the notion of compensation on just terms.  That was the import of the various 
issues raised and the words that were used.  The parliamentary secretary said on a number of occasions that the 
government is looking at this matter and that there is no need for us to do anything at the moment.  It was the 
type of ministerial reply that uses mirrors; that is, do not do anything, as we are looking into it.  I do not think the 
do-nothing approach is good enough when talking about compensation for the citizens of Western Australia 
whose land is either compulsorily acquired or who suffer some injurious effect as a result of government action.  
The committee that was chaired by Hon Barry House spent considerable time listening to submissions from 
various people from around Western Australia who did not believe that they would get fair and just 
compensation or compensation on just terms.  As a result of those submissions, the House report made a number 
of recommendations.  The mere fact that the government feels that now is not the time to make changes does not 
necessarily mean that there should not be change.  A bill is before us.  The clause we are dealing with deals with 
compensation.  It is the appropriate time to signify the intention of the house to ensure that people in Western 
Australia are provided with compensation on just terms and no less.  The parliamentary secretary also mentioned 
section 55 of the Land Acquisition (Just Terms Compensation) Act 1991, which is the New South Wales act that 
I referred to.  She said that this act applies to New South Wales and raises particular issues.   

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Members, given the time and the imminent arrival of the 
Governor for a function, I will leave the chair until the ringing of the bells.   

Sitting suspended from 5.57 to 7.30 pm 

Hon GEORGE CASH:  Before the dinner suspension I had been making some brief comments about the earlier 
comments of the parliamentary secretary about a potential amendment to this clause.  I had made the point that 
the 20-minute dissertation by the parliamentary secretary about that amendment seemed to revolve around the 
theme that we should take a do-nothing approach.  However, to do nothing is not acceptable to the people of 
Western Australia.  The people of Western Australia are entitled to compensation on just terms if their land is 
compulsorily acquired or they suffer some injurious affection as a result of government activity.  That seems to 
me to be a fair and reasonable proposition.  I referred in my earlier comments to section 55 of the New South 
Wales Land Acquisition (Just Terms Compensation) Act 1991.  The parliamentary secretary seemed to imply 
that that act applies only to New South Wales.  There is no question about that; that is the jurisdiction it covers.  
The reason I referred to that act was to give the parliamentary secretary an indication that there are acts that deal 
with just terms compensation, and that in Western Australia we should be doing the same thing.  I mentioned 
section 55 of that act because it contains certain relevant matters that are required to be considered in 
determining the amount of compensation that should be payable to a particular party.  I do not want to say any 
more on this matter at this stage.  I just want to draw to the attention of the parliamentary secretary the fact that 
the general area that we are talking about is compensation.   
In the parliamentary secretary’s concluding remarks she used words to the effect, “I do not know why everyone 
is concerned, because the department already operates under a just terms principle with regard to compensation”, 
as though she was saying that it is already happening, so we do not need to bother.  The final comments of the 
parliamentary secretary actually undid all her previous comments in defence of her argument, because if it is 
already happening, there should be no problem with including these words in the bill.  We want to ensure 
certainty in the area of compensation.  There is a need to have regard to the entitlement to compensation by 
people whose property is compulsorily acquired or who suffer injurious affection or some other detriment as a 
result of government activity.  I therefore believe that we need to make some amendment to this clause.  Hon 
Donna Taylor indicated earlier that she proposed an amendment to insert after the word “obtain” the words “fair 
and just”.  As a result of the discussions we have just had, a better way of dealing with this matter may be insert 
after the word “compensation” the words “on just terms”.  That is up to Hon Donna Taylor; in due course she 
will let us know how she proposes to move.  I urge the chamber to consider supporting this amendment if, or 
when, it is moved, because it is an important principle.  We should not take a do-nothing approach on this 
matter.  The opportunity to do something is before us, and we should grab it with both hands, in the interests of 
the people of Western Australia.   
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I must say, before my colleague Hon Paul Llewellyn speaks, that this amendment will not affect only those who 
live today.  It will also affect the people of the future.  I say that because the other day, when we were discussing 
sustainable development, Hon Paul Llewellyn made the point of saying that this will not apply only to the people 
of today; it will also impact on future generations.  This amendment will do exactly the same in due course.   

Hon PAUL LLEWELLYN:  I am very conscious that we have opened a can of worms here.  In fact, we are 
dealing with a number of issues.  The phrase “ compensation on just terms” has a nice ring to it.  We really 
cannot argue against the need for compensation on just terms.  I ask the parliamentary secretary to outline how 
the situation would play itself out if a person had his land acquired for the purpose of putting powerlines across 
his land and the statute was not changed, and how that same situation would play itself out if the statute was 
changed.  The Greens have been criticised from one end of the south west region to the other for not supporting 
the rights of private property owners in relation to the greater Bunbury region scheme.  However, nothing can be 
further from the truth.  There has been a change in land values.  There has also been a change in rights and 
responsibilities.  The problem is that if we assume that alongside the ownership of land there is almost no 
restriction on the rights of the owners of that land, people will claim the earth when it comes to compensation.  
People will claim that almost everything we can possibly imagine should be compensated for in a piece of land.  
However, the reality is that when people buy shares, they take a certain risk in the ownership of those shares, 
because the value of those shares may change over time as the price goes up or down.  

To some extent, that also happens with land.  Rights and responsibilities change.  The context of ownership 
changes.  To some extent, society has a right.  There is a reasonable process for renegotiating rights and 
responsibilities in relation to ownership of land.  I am afraid that we have collapsed a whole series of arguments.  
This gets framed around the case in which land is resumed for the purpose of a change for conservation reasons.  
However, that is not the only circumstance in which land is resumed.  It would be unfair to collapse the 
argument and say that this is all about whether the rights and responsibilities are entirely defined by the rights 
and responsibilities to clear, own and graze land. 

The other thing that I have noticed about this debate over time - I have been in meetings in Bunbury and around 
the south west - is that there is a pretty radical agenda about private property rights. That radical agenda has 
people thinking that they can do whatever they like because they own the land.  If people can do whatever they 
like, they can claim whatever compensation they like. 

Let us look at it this issue in terms of what those property rights mean for owners today.  Members opposite have 
said that they recognise that there is some injurious affection and there are values people need to be compensated 
for.  Those are the rights of people who are living right now.  When we were arguing only a few days ago that 
rights, fairness and responsibilities should be transmitted to the next generation, there was no regard or very 
strong support for that at all.  We tend to assign rights much more strongly to this generation than we do for the 
next.  Although I appreciate that a right to fair compensation would transfer to people into the future, when we 
refused to define sustainability, we refused to confer the rights of the next generation to enjoy land and to enjoy 
the quality of life that we currently experience. 

Let us look at a scenario in which land has been resumed under this clause.  If the term “just compensation” was 
not included, how would it play out?  I ask the parliamentary secretary to give us a real life example. 

Hon ADELE FARINA:  The insertion of the words “just terms” into the clause will introduce a level of 
uncertainty.  We are not sure how the courts will determine the application of those words.  Therefore, I cannot 
provide the member with a compare and contrast scenario. 

Hon DONNA TAYLOR:  I thank the parliamentary secretary for her comments with respect to this issue and 
her concerns with the proposed insertion of the words “just and fair”.  I indicated at the commencement of this 
debate that I was looking to amend that clause.  I also thank the parliamentary secretary for addressing the 
difficulties that might arise with respect to the interpretation of those two words.  However, the opposition 
maintains that while the notion of “just and fair” or “just terms” might generally be interpreted in the courts - 

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Order, members!  Can the level of audible conversation in 
the chamber please be reduced.  If those members wish to continue to talk to one another, they can do so outside 
the chamber.  It is making it very difficult for me to listen to Hon Donna Taylor.  

Hon DONNA TAYLOR:  I will repeat my comments.  The opposition maintains that although the notion of 
“just and fair” or “just terms” might generally be interpreted in the courts with respect to compensation, if it is 
not defined, this cannot be guaranteed.  We believe that this matter needs to be resolved and it needs to be made 
clear.  Clause 173 provides an appropriate avenue for this to occur. However, I have listened to the comments 
raised by other members and I take note of the various arguments.   
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I therefore propose to move an alternative amendment which inserts “on just terms” following the word 
“compensation” in subclause (1).  Although I believe that keeping the words “fair and just” is a worthy 
proposition, “compensation on just terms” is in line with the Australian Constitution and also the 
recommendations of the committee chaired by the Hon Barry House.  This amendment ensures certainty with 
respect to compensation.  As the parliamentary secretary has already said, if this is already happening, this 
amendment should be agreed to to confirm this practice.  It is a principle that the opposition believes should be 
enshrined in this legislation.  I move - 

Page 124, line 5 - To insert after “compensation” - 

on just terms   

The DEPUTY CHAIRMAN:  The only amendment before the house at the moment is that on the 
supplementary notice paper at 19/173.  Is it the intention of Hon Donna Taylor to move that particular 
amendment? 

Hon Donna Taylor:   No. 

Hon ADELE FARINA:  I ask Hon Donna Taylor to articulate how she believes the assessment of compensation 
will be changed as a result of the inclusion of the words “on just terms” in this provision.  I would like to get an 
understanding of how she thinks that assessment will change with the inclusion of those words. 

Hon GEORGE CASH:  I support the amendment moved by Hon Donna Taylor.  I am surprised that the 
parliamentary secretary has asked what “on just terms” means when she said that this principle was already in 
place and used by the WA Planning Commission.  There is no question that the words “on just terms” are well 
known to the judicial system in Australia.  Over a long period the High Court of Australia has developed a very 
significant body of precedent that deals with these words.  Earlier I referred to some of the comments made by 
the courts with respect to compensation cases.  In particular, I read to the parliamentary secretary the comments 
of Mr Justice Kirby.  That was his particular interpretation of the words “just terms” as it applied to a particular 
court.  I do not think there is any confusion at all about what the words “on just terms” mean; they are included 
in the Australian Constitution.  They were certainly considered by the Public Administration and Finance 
Committee that was chaired by Hon Barry House, and which made a recommendation.  A number of members of 
this house sat on that committee for a considerable number of years.  The words “on just terms” are well known 
to the judiciary.  The body of precedent is already established and can be referred to at any time.  It is important 
that we support the provision of compensation “on just terms” for all affected people. 

Hon BARRY HOUSE:  I also support Hon Donna Taylor’s amendment.  I am not a lawyer, but I think that the 
legal term “on just terms” has been well established.  It refers to timeliness, fairness of treatment, adequate 
financial compensation and a range of other matters.  It is a well and truly established legal term.  Let us not 
forget the overriding principle, which is that if the state, through one of its mechanisms, processes or policies 
deems somebody’s land to be better used in the public good, the government will acquire it from the individual.  
The point is that in many cases the private individual feels that that process is unfair.  That is why it is 
contentious.  The people whose land is being acquired often feel that the process is unfair because they believe 
that one individual is bearing the brunt of the public policy that has deemed their land should be acquired in the 
public good.  The state government decides land is to be acquired or resumed for a host of reasons for the public 
good, and in some cases it is by compulsory acquisition.  The notion that one individual should unfairly bear the 
brunt of that cost is unfair and cannot be argued for.  That is the nub of the argument.   

One only need speak with people from the Stakehill Road group in Baldivis.  They feel very aggrieved because 
they have been confronted with planning policies at the same time as they have been confronted by the 
Mandurah to Perth railway, which has infringed on the area, and the government’s Bush Forever and wetlands 
policies.  They believe that they have been assaulted from a variety of directions.  I can assure members that 
many of them are still very aggrieved.  I continue to receive telephone calls from people who appeared before 
the Standing Committee on Public Administration and Finance, which looked into the matter some four years 
ago.  I am sure that members who represent the area are also receiving similar telephone calls.  Government 
members should speak with the people who have been affected by the Peel region scheme.   

I am sure that the members of the committee will not forget the lady who appeared before it who owned property 
that was in effect her family’s superannuation.  The family was confronted by the prospect of a water pipeline 
being laid through the property.  The family wanted to build a small-scale development such as a chalet or their 
own home on the property but the authorities frustrated them continuously year after year.  The family was 
confronted also by the Peel region scheme.  When the river setbacks were included, the scheme claimed about 40 
per cent of the property.  It made the property, which was their superannuation nest egg, virtually worthless.  In 
the meantime, the lady’s husband suffered an illness and passed away.  One cannot help but be affected by 
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people who appear before a committee and who are totally distraught about the circumstances of their lives over 
the past four or five years as a result of the state government’s actions.  In this case, the planning decision was 
just one of them. 

Members opposite should talk to people who are now involved in the greater Bunbury region scheme.  The 
associated problems are not only the result of the planning mechanism of the scheme, but also an overlay of the 
Swan coastal plain wetlands policy.  There is an overlay of corridors, and this applies to Peel in particular.  
Corridors are required for power, water and gas pipelines.  All of those issues, on top of a planning scheme, have 
an enormous impact on people.  People require fair and just treatment.  Most people will accept the principle that 
the state in its wisdom has deemed that a property must be compromised as a result of decisions made in the 
public good.  It is important to recognise that although they will accept it, they want to be compensated fairly 
and justly. 

My goals are to enshrine the principle of fairness and justness more solidly in our Constitution and to enshrine it 
in the legislation that governs the planning processes.  We are currently seeking only to include it in the wording 
of the bill.  If the parliamentary secretary says that that principle is already enshrined in our legislation, surely 
there cannot be a problem in adding those simple words to it.  Let us at least make a start on including them in 
the language of this place, which then governs the rules by which the state administration must abide when 
adopting planning schemes and other government actions. 

Hon Paul Llewellyn said that he sensed a radical agenda at some of the meetings he attended on the greater 
Bunbury region scheme.  I dispute that it is a radical agenda when people get together at a public meeting to 
express their frustration and fears about this process.  Their livelihoods are under threat.  They regard their 
private property as their castle.  I am sure members have seen the film The Castle.  Although it is a fictional film, 
I do not think it can be denied that it correctly expresses the Australian psyche regarding people’s attachment to 
private property.  The parliamentary secretary referred to High Court judgments a while ago.  I know the movie 
was fictional, but I would hope that on this principle the High Court would make a judgment similar to the 
judgement that was made in The Castle.  We have the opportunity to include in this legislation the words “on just 
terms”.  That is a legal term that has legal interpretations and implies fairness in the language of the legislation.  
Surely that is not too much to ask for.  I urge the parliamentary secretary and other government members to 
agree to the amendment. 
Hon MURRAY CRIDDLE:  I support the amendment, as I outlined a couple of hours ago.  The minister should 
reflect on some of her utterances when she was in opposition when the Graham Farmer Freeway was built.  That 
is the basis of the argument that we are using here.  I understand what the parliamentary secretary is saying, but 
she said that “on just terms” is already being used.  The report of the committee has articulated its in-depth 
consideration of this.  Hon Barry House and the six other members of that committee, including me, came to the 
conclusion that there is a necessity for an arrangement like this to be put into legislation.  That outlines my 
support for the amendment.   
Hon BARBARA SCOTT:  I would like to make a contribution at this point because, as a representative of the 
South Metropolitan Region, I have gone through the anguish and the agony that the residents of Wattleup and 
Hope Valley went through when their land and homes were deemed to be needed for industrial land for the state.  
I have been through the agony and anguish that Stakehill residents have gone through.  Home owners in my 
electorate are now going through the agony and anguish of having the southern rail line being put through the 
Rockingham region.  When I stand in the Parliament today, I do so on behalf of my constituents who have had 
their homes wrecked through no fault of their own but because of a public utility going through the area.  All 
they have been able to get under the current legislation is a fair and equitable land valuation.  I can tell you, Mr 
Deputy Chairman (Hon Ray Halligan), that that is not in any way a compensation for what those people have 
had to suffer.  Hon Barry House referred to “castle”, and people’s homes are indeed their personal castles.  We 
are not even talking in this instance about future investment in superannuation or whatever.   
I will cite one case at 1 Elanora Drive in the Rockingham area that I have been dealing with the minister about.  
It is owned by a family with three children who are all studying.  They have had to put up with inordinate noise.  
Their home has been wrecked, as is shown by the tiles in the bathroom.  I have been there and walked through 
the home.  All they can get is what is termed a fair market value, which is assessed by looking at the market 
value of the homes in the area.  The government has in the past two weeks offered them an amount of money 
that is well below what most of the four-bedroom, two-bathroom homes in that area will realise.  I guess that in 
three years when the railway has been completed - a public utility from which they have suffered - those homes 
will probably rocket in price.  If they were to move to another area or three streets away, they would not get a 
home of the same size or the same value.  Their home has been wrecked by a public utility.  This issue is about 
justice and fairness.  It is an issue that has been lacking in the legislation in Western Australia for a long, long 
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time; that is, the recognition that people’s private property has been blighted by a decision of government for a 
requirement for a public use or a public utility.   
I am working with another family in Armadale who have a rural property.  Just recently they have been told that 
it will be rezoned as parks and recreation.  It has been blighted by Bushplan.  They cannot do anything on that 
property.  They cannot even realise the proper value or price of the property; if they were to be in the 
marketplace, they would not get it because of the blight.  In other jurisdictions around the world, legislation 
recognises that when somebody’s land is blighted by a planning decision for a public utility or use of that land is 
required and deemed necessary by a government, there are mechanisms for compensation.  To my mind, a 
market value, a solatium and maybe a small amount of money can in no way be represented as compensation for 
the inconvenience that those people have had to suffer.  They have to move and lose their home.  Their families 
have been disturbed.  They have had much heartache.  There is no way they can even move within their own 
suburb or get a home of equal value of equal size in a suburb of equal quality to the one from which they have 
had to move just because of a state government decision.   
I urge all members in the chamber tonight to consider this very worthy amendment being put up by Hon Donna 
Taylor and to support it and compensation on just grounds.  If fairness and justice are to be pre-eminent in our 
decisions in this Parliament, which I believe they should be, we need to look at fair and just compensation, 
particularly when it relates to people’s homes and the land they have bought on which to conduct a rural, 
industrial or whatever business.  I urge the chamber to seriously consider this amendment, because it is an issue 
that we have an opportunity here with this bill to consider.   
Hon GIZ WATSON:  I want to pose a question on this amendment.  I am looking at the substantial report of the 
Standing Committee on Public Administration and Finance on the impact of state government actions and 
processes on the use and enjoyment of freehold and leasehold land in Western Australia.  I wanted to check 
whether the committee recommended such an amendment as this.  As far as I understand, from looking at the 
report’s list of recommendations, it addressed this issue of compensation on just terms or fair compensation.  
Recommendation 16 states - 

The Committee recommends that any future review by the State Government of the Western Australian 
constitutional legislation should include detailed consideration as to whether a ‘just terms’ or ‘fair’ 
compensation provision needs to be incorporated into the legislation with respect to the acquisition by 
the State Government for public purposes of privately-held property.. 

Interestingly enough, recommendation 17 states - 
The Committee recommends that land acquiring State Government departments, agencies and bodies 
pay the reasonable costs of landholders obtaining independent land valuation and compensation 
assessment advice (up to the amount determined by the Land Valuers Licensing Board’s Scale of Fees), 
in relation to both voluntary and compulsory acquisitions of interests in land. 

The Greens recognise that there should be that independent assessment of what is fair compensation.  I am not 
clear about the response we have had from the parliamentary secretary.  She said that if we agreed to the 
amendment “on just terms”, uncertainty would be created.  Does the proposition that the government is putting 
accommodate recommendation 17, which is the independent assessment process?  It seems to me that in essence 
that recommendation is also dealing with a fair and independent assessment of the value that should be given.  
As the bill stands at the moment, does it accommodate that recommendation?  It seems that recommendation 16 
is about an amendment to constitutional legislation.  I am not saying that we cannot do it in this bill, but it seems 
to me that the committee was recommending doing it on another level.   
Hon George Cash:  The overarching impact. 
Hon GIZ WATSON:  Yes.  Does this bill accommodate and meet the requirements of recommendation 17 of 
the standing committee’s report? 
Hon ADELE FARINA:  In answer to Hon Giz Watson, the government has implemented the substance of that 
recommendation.  The minister has directed the commission to give independent valuations, and the government 
pays for the landowner to obtain an independent valuation, and also for some of the costs of legal advice on the 
independent valuation.  There is also an independent arbitration process if there is disagreement on the market 
value of the land.  

Hon GEORGE CASH:  Is that carried out by way of policy, or is it enshrined in legislation? 

Hon ADELE FARINA:  It is carried out by way of policy.  

Hon GEORGE CASH:  The point I make is that policy can be changed at any time.  We are trying to ensure 
that there is no question that someone is entitled to compensation on just terms.  Hon Barry House, when talking 
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about the question of just terms earlier on, was in part relating to the comments by Mr Justice Kirby that I 
mentioned.  When he talked about just terms, Justice Kirby said that no individual should be required to bear the 
burden alone of an activity that would benefit the general public.  That is why he talked about just terms in that 
general sense.  That is exactly what we are trying to ensure.  Whether a planning scheme is right or wrong is a 
question for the government of the day, but it is the impact of that planning scheme that we are trying to remedy.  
There are many occasions on which people may not agree with a planning scheme or with the activities of the 
WA Planning Commission when it deals with private land.  Those matters are dealt with in the course of 
carrying out the law.  We want to ensure that, when the WA Planning Commission undertakes a particular 
activity, where there is a diminution in value or injurious effects, that matter is subject to just compensation.  It is 
up to the courts to determine the quantum of the compensation in due course.  We are saying that it should be on 
just terms.  I remind members that earlier on the parliamentary secretary said that that is what the Department for 
Planning and Infrastructure already does, so why bother?  The answer to that is that we want to see it enshrined 
in legislation and not just be a matter of policy.  

Hon BARRY HOUSE:  I will comment on the observation of Hon Giz Watson.  Hers was a good observation 
but, if she examines the report and recommendations in some detail, she will notice that there are a whole range 
of recommendations like recommendation 17.  They are merely mechanisms or vehicles for achieving the 
ultimate outcome; that is, treating people on just and fair terms.  The member quoted recommendation 17, but 
she should look at some of the others.  Recommendation 18 is that all government departments, agencies and 
bodies pay the reasonable costs of landholders obtaining independent legal advice on their rights.  That is a part 
of treating people justly.  Recommendation 19 calls on the state government to establish a standard scale of costs 
for legal advice.  That is just putting it within a context.  Recommendation 11 refers to how Western Power shall 
obtain an easement for all electricity transmission lines constructed on freehold land.  That is another vehicle 
towards the ultimate goal of treating people justly.  It goes all the way down to something as simple as 
recommendation 5, that all land-acquiring state government departments, agencies and bodies shall appoint a 
field officer for each specific land acquisition project and ensure that that field officer remains the primary point 
of contact with the department, agency or body for each affected landholder for the duration of the project.  That 
is not rocket science; it is simply good communication, which is one part of treating people fairly and on just 
terms.  A whole series of other recommendations point to mechanisms and vehicles that the state government 
could and should be using to achieve the goal of treating people on just terms.  We are trying to make sure that 
that is actually included in the language of the legislation that guides how the state government will operate.  
That is all we are trying to do, and surely it is not asking too much to include the simple words “on just terms”.  

Hon ADELE FARINA:  It is important that I state the position of the government on this amendment.  The 
government does not oppose consideration of the words proposed to be inserted in this legislation and the Land 
Administration Act 1997.  The government has made that fairly clear in its response to the select committee 
report.  We are saying that we need to do this after careful consideration.  We need to have an opportunity to 
carefully consider the implications of the terms and consult with all the stakeholders.  Making this amendment to 
the legislation here tonight will prevent us from doing that.  There are mechanisms in place in the review of the 
Land Administration Act that would enable that discussion to occur.  It is important that we do not rush into this, 
and that we take up the opportunity to undertake consultation and fair consideration.  The government is not 
saying that it has closed the door to consideration of the inclusion of these terms in this legislation or in the Land 
Administration Act.  It is important that, when I asked the question about what is meant by the words “on just 
terms”, I received references to judicial interpretations.  We found that there were differences in the judicial 
interpretations of various justices.  In relation to the Spencer case that I referred to, which really dealt with the 
question of “on just terms” being fair market valuation, there was one interpretation.  Clearly, the interpretation 
in the New South Wales act is far broader than that, and therein lies the uncertainty that we are walking straight 
into by incorporating these terms into the legislation tonight without seeking to get some clarity about the 
expression we are proposing to include.  On that basis, the government cannot support the amendment without 
having that due consideration process.  
Hon PAUL LLEWELLYN:  I notice that the parliamentary secretary argues that we cannot accommodate any 
uncertainty in the creation of this legislation and therefore we simply cannot do anything.  On the face of it, it is 
very hard to argue against the concept that one should be compensated on just terms.  Sometimes we need to take 
this legislation on the face of the matter - that is, the societal intent, not necessarily the judicial intent - to ensure 
that there is justice for people who are injured by public decisions that are made to acquire their land or to put 
pipes in.  Personally, I was disappointed about the concept that we should introduce sustainability in this 
legislation.  Again, the argument was that this will introduce uncertainty and that we must go out and consult.  It 
will be difficult for us to consult on the matter on just terms.  With whom are we going to consult?  Are we going 
to have this conversation again out in the broader community; will we continue to have the polemical 
conversations about rights and fairness?  A certain amount of procedural fairness must be built into the way in 
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which we administer these acts; in other words, the procedures for having land officers go out to ensure that, 
when the department acquires land, be it for conservation, utilities or powerlines, it is done in a procedurally fair 
way.  That is reasonable.  We have been arguing about the way in which rights have changed over time.  I refer 
to what Hon Barbara Scott said: it is the notion that somebody owns property and, therefore, has the right to do 
almost anything on it that inflates the concept of what are just, reasonable and fair terms for compensation.  We 
must temper this debate in terms of what is reasonable and acceptable to society, not in the context that someone 
purchases a piece of land and it is his dream to build a 10-storey block of flats on it, therefore, he is entitled to 
compensation for his dream.  We must not collapse those issues.   
In the south west the Greens copped a lot of flak because of the assumption that they were basically driving this 
land acquisition issue for conservation and natural heritage reasons.  That is not so.  Societal values have 
changed.  We need to protect areas for the future as part of a broader planning basis for society.  That is what has 
changed.  We need to accept that there must be some kind of balance in this debate about what is reasonable and 
fair and what is just.  When I said that there was a radical conservative agenda running, I was telling members 
that there was a radical conservative agenda.  People were saying that they owned this land and they had the 
right to do whatever they liked on it.  These people are not on the same planet; they are not in the same 
jurisdiction; they are not in the same value stream.  That is what I am concerned about.  The Greens are in a very 
difficult position, because, in a few moments, we will have to make a decision.  If we go with the government 
side we will be seen by landowners to be going with the forces of darkness or whatever.  We will be put in a very 
difficult position. 
Hon Murray Criddle:  That is why we are here. 
Hon PAUL LLEWELLYN:  Okay.  We need to go back to what is reasonable and fair in terms of this injustice 
and that is where we started this conversation.  We started this conversation when we were discussing what was 
reasonable and fair for future generations.  I am arguing that the opposition side of the house did not support us 
when we said that there should be fairness for future generations.   
Hon George Cash interjected. 
Hon PAUL LLEWELLYN:  They did not support us either because they were concerned about the uncertainty 
that might happen if we said, “Let’s stick to the principles of sustainability and let us define it.”  No-one in this 
house wanted to define “sustainable” and now we are trapped, because we have to make exactly the same value 
judgments.  The judgments about the rights of private property owners to receive fair compensation are no 
different, in a sense, from those future rights and the need to define what we mean by sustainability.  We need to 
define what it means to have just and fair compensation.  I am not trying to buy time, because this is a hard thing 
for us to do, but I would like the parliamentary secretary to tell me how it is different if we include the words 
“compensation on just terms”.  What is the outcome for a real compensation claim?  How will it be different?  If 
we put the words in, in practical day-to-day terms, how will it be different? 
Hon ADELE FARINA:  That question has already been asked and answered.  The whole problem with 
inserting those words without a definition is that there will be different interpretations of the words.  I simply 
cannot tell the member with any certainty what the implications are of adding those words.  I am concerned 
about adding those words on the run, without giving due consideration to the implications and the impact of 
adding them.  I cannot answer that question with any certainty, because, by putting those words in, we are 
introducing uncertainty into the provision. 
Hon Paul Llewellyn:  By not defining “sustainability” you also introduce uncertainty. 
Hon BARRY HOUSE:  Hon Paul Llewellyn has answered his own question, because he said that he has been 
accused of pushing the argument too far one way.  He then accused the property owners of having a radical 
agenda the other way.  The fact is that both of those extremes are emotive arguments.  The honourable member 
then used the exact terms “fair, just and reasonable”, which is what he is saying the outcomes should be.  They 
are exactly the terms we are trying to put into this piece of legislation.  Surely, those words take the emotion out 
of one extreme or the other.  We should not include emotive terms in legislation; we should use terms that are 
legally enforceable and can be interpreted.  I think the member has answered his own question by saying: cut the 
extremes on both sides of the property owners’ argument, or what the Greens were being accused of, and make it 
fair, just and reasonable.  The amendment seeks to put those words into the clause.  
Amendment put and a division taken with the following result - 
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Ayes (15) 

Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Donna Taylor 
Hon Murray Criddle Hon Barry House Hon Helen Morton Hon Giz Watson 
Hon Anthony Fels Hon Paul Llewellyn Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Nigel Hallett Hon Robyn McSweeney Hon Barbara Scott  

Noes (12) 

Hon Shelley Archer Hon Kim Chance Hon Adele Farina Hon Sally Talbot 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Sheila Mills Hon Ken Travers 
Hon Vincent Catania Hon Sue Ellery Hon Louise Pratt Hon Ed Dermer (Teller) 

            

Pairs 

 Hon Margaret Rowe Hon Jon Ford 
 Hon Peter Collier Hon Ljiljanna Ravlich 
 Hon Ken Baston Hon Graham Giffard 

Amendment thus passed. 

Hon BARRY HOUSE:  I require a point of clarification from the parliamentary secretary.  Clause 173(2) states 
- 

Despite subsection (1) a person is not entitled to obtain compensation under this section on account of 
any building erected, or any contract made, or other thing done with respect to land included in a 
planning scheme after the date of the approval of a planning scheme or amendment, or after such other 
date as the Minister may fix . . .  

Earlier in the committee’s deliberations, I asked the parliamentary secretary exactly when was that time.  Is it 
when the scheme or the other planning scheme is approved and formally gazetted?  Is it at the draft stage when 
due consideration - that has an element of interpretation about it - has to be given to the scheme?  We can cite 
examples of individual property owners mounting a planning application to do something and the response has 
included an interpretation of a draft scheme.  Some of the schemes are years in their gestation.  The Peel region 
scheme took eight years.  The greater Bunbury region scheme is approaching the same length of time.  I require 
clarification from the parliamentary secretary about exactly when that time is after the date of the approval of a 
planning scheme or amendment. 

Hon ADELE FARINA:  The date is the gazettal of the scheme or a later date that the minister may fix.  That 
date cannot be before the date of the gazettal of the scheme. 

Clause, as amended, put and passed. 

Clauses 174 to 240 put and passed. 

Clause 241:  Tribunal to have regard to certain matters - 
Hon PAUL LLEWELLYN:  I move - 

Page 173, line 12 - To delete “State Administrative Tribunal is to have” and insert - 

decision-makers under this Act are to have 

Having read this legislation, I am conscious that this clause refers specifically to the State Administrative 
Tribunal.  My amendment attempts to impose an obligation on all decision makers covered by this legislation.  
In setting out responsibilities for the tribunal in the way it is to make its decisions on appeals, it is better that the 
provision involve all decision makers and not just the tribunal.  I seek some clarification from the parliamentary 
secretary about the context of this amendment to change the words from “State Administrative Tribunal is to 
have” to “decision-makers under this Act are to have”.   

Hon ADELE FARINA:  Part 14 division 1 refers specifically to the functions and responsibilities of the State 
Administrative Tribunal as they apply to planning appeals.  Therefore, in the government’s view it would not be 
appropriate to change the words to “decision-makers”. 
Hon PAUL LLEWELLYN:  Does the State Administrative Tribunal stand in the shoes of not only the WA 
Planning Commission, but also local governments and all other decision-making bodies?  

Hon ADELE FARINA:  The State Administrative Tribunal reviews appeals against decisions of the WA 
Planning Commission and local governments.  The actual decision makers in those instances are the WA 
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Planning Commission and local governments.  The tribunal is a review body.  It reviews appeals against those 
decisions.   

Hon PAUL LLEWELLYN:  Is the tribunal standing in the shoes of not only the WA Planning Commission but 
also local governments and any other decision-making entities under this bill?   

Hon ADELE FARINA:  I believe I have already answered that question.  I do not understand the distinction the 
member is trying to make.  The tribunal is an appeal body.  It reviews the decisions made by the decision-
making bodies; namely, the WA Planning Commission and local governments.  It reviews appeals against 
decisions made by those bodies. 

Hon PAUL LLEWELLYN:  Therefore, when the State Administrative Tribunal is in an appeal mode it is not 
an over-arching body that stands above the WA Planning Commission or the local government.  It actually puts 
itself in the shoes of the WA Planning Commission or the local government and hears the appeal as though it 
were the decision-making body.  I am seeking that point of clarification, because we are talking about a pretty 
wide ranging set of considerations, and I am trying to find out in what context those considerations are made.   

Hon ADELE FARINA:  The tribunal reviews a planning decision of those bodies, but it does not undertake the 
function of those bodies, which is to make the decision in the first instance.  The tribunal undertakes a review 
function.  

Hon PAUL LLEWELLYN:  The tribunal obviously has the power to review the decision and change it.  We 
are talking about an appeal.  That means that the tribunal is in effect standing alongside the decision-making 
body, whether that be the WAPC or a local government, and is re-hearing the case as though it were the 
decision-making entity.   

Hon ADELE FARINA:  The task of the tribunal is to make a fresh decision based on the merits of the particular 
case.   

Hon PAUL LLEWELLYN:  Good.  This is precisely the point I want to come to.  I want to talk about what this 
clause actually does in setting out a mechanism for administrative review and the scope of the considerations for 
which it has to have regard.  A number of amendments to this clause are standing in my name, all of which 
attempt to capture all decision makers under the bill.  When hearing an appeal, does the State Administrative 
Tribunal become the decision maker on behalf of the entity that has already made the decision?  In the earlier 
flurry I lost my amendment.  My amendment would have amended the bill to read “decision-makers are to have 
regard for certain matters” and “Subject to the purposes of this Act, in determining an application in accordance 
with this part of the act, decision-makers under this act have to have regard . . . ”.  This amendment tries to 
capture all decision makers that make decisions on appeals under the planning and development bill.  Currently 
the bill is fairly piecemeal in that regard.  The issues for which decision makers are to have regard are placed 
here and there in various sections throughout the bill.  I wondered whether in this section regarding a tribunal 
that hears the final appeal, all decision makers could be captured to have regard for certain issues.  Is that wrong 
minded? 

Hon ADELE FARINA:  The tribunal is a merit review body; it is not a judicial review body.  It acts on its own 
behalf rather than on behalf of any other body.  The amendment the member is seeking to make, if I understand 
his intent correctly, will not achieve the aim he is seeking to achieve.  If the member wanted to impact on the 
processes of the decision makers, the appropriate parts of the bill to make those amendments are, firstly, part 10 
for the WA Planning Commission on the question of subdivisions, about which it has a decision making role.  
Secondly, in relation to local government schemes, the local government has the decision-making role for town 
planning schemes; therefore, the appropriate section of the bill is part 5.  The effect the member is seeking to 
achieve in this amendment is not achievable in this part of the legislation. 

Hon PAUL LLEWELLYN:  I am conscious that we could have amended each section of the bill at the point at 
which the WAPC had to make certain decisions and hear appeals and at which local governments had to make 
decisions.  However, from time to time the SAT would make decisions.  In a sense the minister is also a decision 
maker under this bill.  Is there any mechanism whereby the SAT might take into account the ministerial 
decisions? 

Hon ADELE FARINA:  The SAT does not have the capacity to review a ministerial decision. 

Hon PAUL LLEWELLYN:  In that case I can omit those amendments that change the tribunal to decision 
makers and move the rest of the amendments that are still pertinent.  Under the bill, when hearing an appeal the 
SAT is to have regard for relevant planning considerations.  Clause 241(1) states that the SAT is to have due 
regard to - 
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(a) any State planning policy which may affect the subject matter of the application; - 

For example, for a subdivision or a development - 

(b) any management programme in force under Part 3 of the Swan River Trust Act 1988 which 
may affect the subject matter of the application.  

It seems extremely arbitrary that they are the only two considerations that the SAT is to have due regard for.  
Another of my amendments to this clause would add that the SAT should have due regard for - 

(b) approved policy under Part III of the EP Act; 
That has statutory force.  Why would it also not include -  
 (c) federal or State legislation concerning biodiversity conservation;  
That has statutory force also.  The final part of the amendment states that the SAT should have due regard for - 
 (d) Ministerial Conditions in force under the Environmental Protection Act 1986; 
That also has statutory standing.  The planning bill has two considerations.  The first is the state planning policy, 
and I have no difficulty with that.  The second is part 3 of the Swan River Trust Act, and I have no difficulty 
with that either.  Why does it not include all the other statutes that will impact on planning decisions and 
appeals?  This is planning policy by omission and by not defining words.  This is the same as not wanting to 
define “sustainability” or “just terms”.  We are running the same risk.  I will go through this matter point by 
point.  Usually planning appeals will often be done on the basis of environmental grounds.  The environmental 
impacts must be considered, including the approved policies of the Environmental Protection Authority under 
the EP Act; yet in this clause the tribunal is to have regard for only a couple of matters.  Further, the bill neither 
specifies nor gives any guidance on how the SAT should have regard for those matters.  The decision maker is 
not obliged to give written reasons for arriving at a decision or to make a statement about how various 
components of the decision were weighted.  In that regard there is no transparent mechanism for understanding 
the basis of the appeal. 
Would the parliamentary secretary address those issues and the issue of decision makers having to give reasons 
for the decisions they make and to provide an explanation of the weighting they give their decisions?  We could 
then see the way in which the appeal had been structured.  The appeal process is the point at which poor 
decisions are corrected.  We have had a long discussion about the rights of appeal and who has the right to third 
party representation and third party interests.  We must also discuss the mechanism by which those decisions are 
made and the quality of those decisions.  Consideration must be given to how to set out a report on the decision-
making processes.  Perhaps the parliamentary secretary could discuss that. 
The DEPUTY CHAIRMAN (Hon Ken Travers):  Before Hon Paul Llewellyn sits, will he clarify whether he 
was seeking to move amendment 17/241 and whether he wants to withdraw amendment 16/241?  If he does, he 
will need to seek leave to withdraw that amendment.   

Amendment, by leave, withdrawn. 
Hon PAUL LLEWELLYN:  I move - 

Page 173, line 18 - To insert -   
(b) approved policy under Part III of the EP Act; 
(c) federal or State legislation concerning biodiversity conservation; and 
(d) Ministerial Conditions in force under the Environmental Protection Act 1986. 

Hon ADELE FARINA:  There has been no amendment to section 61(1)(a) and (b) of the Town Planning and 
Development Act 1928. The provision in paragraph (b) which refers to the Swan River Trust Act was a 
consequential amendment as a result of the adoption of that legislation.  That is why it is included.  I also draw 
the member’s attention to subsection (1), which uses the word “including” in referring to paragraphs (a) and (b).  
It is not an exclusive set of considerations.  They are just two of the relevant considerations it needs to have 
regard to.  It is not an exclusive clause; it is an inclusive clause.  The State Administrative Tribunal is required to 
have regard to relevant considerations when making planning decisions, which include the two that are specified 
in the legislation.  They are specified in this bill because they are currently specified in the Town Planning and 
Development Act.  It does not limit the State Administrative Tribunal to only those considerations.  The 
government argues that it would be inappropriate to add further considerations.  How long would that list be?  
The longer that list becomes, the more likely people will make the error of Hon Paul Llewellyn and view it as an 
exclusive list rather than an inclusive list.  The State Administrative Tribunal is required to have regard to all 
relevant considerations.  Therefore, this amendment to add further specific items is not appropriate and not 
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necessary.  This is a consolidation bill.  It does not exclude consideration of those matters that he referred to in 
his amendment.  Therefore, there is no need to specifically refer to them.   
The other concern is that the changes imply special consideration of environmental protection considerations 
over all other considerations.  The member will agree that that would be contrary to the principles of 
sustainability that he has so strongly advocated during the discussions on this bill.  The government is of the 
view that it is not appropriate to make those further amendments to specify particular considerations that the 
tribunal must take into regard.   

Hon PAUL LLEWELLYN:  It is very enlightening that we now do know what sustainability is.  We also 
actually know what it is not.  The parliamentary secretary said that by defining something, we would undersell 
the principles of sustainability.  That is an improvement.  We now know that we need to define these things and 
not leave them in the air.  It is only partly true that I did not understand that these things would just include a 
range of relevant considerations.  If it is an inclusive clause, why can we not include a string of considerations to 
expand it and make it really clear?  If we expanded the list of things to be included, we would all know what we 
were talking about and would not be guessing, as we have been doing.  If this is an inclusive clause - that is, the 
tribunal is to have regard for a range of things - there is a really strong argument in favour of the next 
amendment I had planned to move, which I will now talk about.  My next amendment sought to ensure that 
decision makers provide the reasons and the weighting for their decisions, because otherwise how would we 
know what was included?  Where is the record of that kept?  The tribunal makes what is supposed to be a final 
decision, yet there is no basis for understanding how much weight was accorded to the various parts that led to 
that decision.  In fact, the tribunal does not even have to put that in writing.  Perhaps the parliamentary secretary 
could clarify that.  I am sure that it does put some things in writing if it is asked to do so.  If it is not asked to do 
so, it is not obliged to.  I need some clarification of that process.  Perhaps the parliamentary secretary could deal 
with that matter and we could then deal with all the amendments globally, because it does not make sense to deal 
with them piecemeal.   

Hon ADELE FARINA:  I just want to clarify some things.  We are dealing with amendment 17/241, and the 
member is now asking me to respond to amendment 18/241.   

The DEPUTY CHAIRMAN (Hon Ken Travers):  At this stage we are dealing only with amendment 17/241, 
but I felt the member was seeking a broad debate about the implications of these points.  Obviously in that sense 
he was alluding to the next amendment, which he has not yet moved.  We are still dealing with amendment 
17/241.   

Hon ADELE FARINA:  The tribunal is required to publish its decisions and the reasons for its decisions.  I 
understand that that information is available on the web, so people would have no trouble getting hold of it.  
Section 21 of the State Administrative Tribunal Act provides the right to apply for reasons if someone is in need 
of additional detail.  The model scheme text for local government town planning schemes provides at section 
10.4, under the heading “Form and Date of Determination” -  

As soon as practicable after making a determination in relation to the application, the local government 
is to convey its determination to the applicant in the form prescribed in Schedule 9 and the date of 
determination is to be the date given in the notice of the local government’s determination. 

The section also states -  
Where the local government refuses an application for planning approval the local government is to 
give reasons for its refusal. 

There are provisions for giving reasons.  In respect of the Western Australian Planning Commission and region 
schemes and subdivisions, the metropolitan region scheme provides at 31(1) that the commission or a local 
authority shall issue its decision in respect of any application for approval to commence development in the form 
set out in form 2 of the scheme.   
The Town Planning and Development (Subdivisions) Regulations 2000 state - 

5. Matters to be considered in relation to subdivision 
When considering a subdivision application the Commission is to have regard to all relevant matters 
including -  

(a) the size, shape and dimensions of each lot;  
(b) the provision of services to each lot;  
(c) drainage of the land;  
(d) access to each lot;  
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(e) the amount of public open space to be provided; and  
(f) any relevant -  

(i)  town planning schemes;  
(ii)  regulations made by the Minister under the Act; and  
(iii)  local laws relating to town planning. 

6. Approval 
(1) After considering a subdivision application or dealing application the Commission is to -  

(a) approve the plan of subdivision or dealing;  

(b) approve the plan of subdivision or dealing subject to conditions; or  

(c) refuse to approve the plan of subdivision or dealing,  

and notify the applicant in writing.  

(2) If the Commission refuses to approve a plan of subdivision or dealing it must set out the 
reasons for the refusal in the notification to the applicant. 

Therefore, there are provisions that already require decisions to be notified in writing. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 242 to 248 put and passed. 

Clause 249:  Application for review of decision under interim development order - 
Hon ADELE FARINA:  I move -  

Page 179, lines 8 and 9 - To delete “under section 103(2)” and insert - 

to carry out development under an interim development order 
Hon MURRAY CRIDDLE:  I would like from the parliamentary secretary some explanation of this 
amendment, because, as I understand it, if a decision is not given in 60 days, it is deemed to be a refusal.  Having 
been involved in trying to put in previous legislation provisions for 90 days and 180 days for decision making, 
this provision causes me a bit of a concern. 
Hon ADELE FARINA:  The purpose of this amendment is to preserve provisions described in the consolidation 
bill.  The provisions had been omitted by an administrative oversight.  They exist in the current legislation.  As a 
result of a question asked by Hon George Cash on a similar provision, we undertook a further review and 
examination and we realised that we had omitted incorporating those in the consolidation bill.  Therefore, this 
amendment simply seeks to pick up what is already contained in the current legislation but was omitted by an 
administrative oversight in the consolidation bill.  The amendments will ensure that the Planning and 
Development Bill 2005 carries forward the provisions that are in the current legislation.  Fundamentally, that is 
all the amendment will do.  As a result of questions asked by Hon George Cash about the deemed refusal, we 
undertook a review and realised that we had omitted those provisions.  The amendments simply seek to pick up 
the provisions about the deemed refusal after 60 days, which exist in the current legislation; so it is nothing new. 
Hon BARRY HOUSE:  I was a bit worried about this whole clause when I actually read it through.  If the 
parliamentary secretary is saying that it reflects the current legislation, I accept that, but I have to say that I 
would turn it around almost 180 degrees. 

Hon Murray Criddle:  That is the point I made. 

Hon BARRY HOUSE:  Yes.  It does read that the commission is taken to have refused an application.  I would 
prefer it to say that the commission is taken to have approved an application if it has not dealt with it within 60 
days, or some certain period.  I know that we are dealing with consolidating the current legislation, and I do not 
want to open up a huge debate on deemed approvals and time frames that should be imposed on government 
departments in dealing with planning applications.  However, it is a valid issue.  It is pretty alarming if that is the 
current law and this amendment is just to be placed in this legislation in these terms.  I guess I had not realised 
that it went to that extent.  I can foresee that a planning authority, whether it be a local government or the WA 
Planning Commission, could stifle any application by simply not dealing with it, and letting the whole 
application lapse by leaving it sitting in the in-tray for 60 or more days.  I am pretty alarmed if that is the current 
situation. 
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Hon ADELE FARINA:  The current drafting refers only to local interim development orders.  Amendment 
20/249 seeks to ensure that it applies to local and regional interim development orders, so that an applicant can 
appeal to the State Administrative Tribunal in respect of both local and regional orders.  The provision in 
amendment 21/249, which deals with the 60-day deemed refusal, is as it currently exists in planning law, and has 
existed for a very long time.  The deemed refusal gives an automatic right to an applicant to appeal to the 
tribunal.  To throw that on its head, given that we do not have third party rights of appeal, would not only be a 
fundamental change in the way the legislation currently operates, but also a nonsense in terms of the appeal right 
that it is trying to create by including the 60-day deemed refusal provision.  I am therefore concerned that Hon 
Barry House raises this as an issue of concern now, as it is the way the legislation currently operates and has 
operated for a long time.  In fact, it provides a protection to an applicant, so that if an application is not 
considered within 60 days, the applicant will have an automatic right of appeal to the tribunal and can get a 
determination immediately from the tribunal, rather than the application simply sitting on the desk of a public 
servant for 10 months or however long.   
Hon MURRAY CRIDDLE:  I understand what the parliamentary secretary is saying.  How many times has 
there been an issue on that?  The tribunal has been in place only in recent times, so where did it go before that?  

Hon Adele Farina:  The Town Planning Appeal Tribunal, or ministerial review.  

Hon MURRAY CRIDDLE:  How often has this mechanism been used, and how often has it, as a matter of 
course, ended up in the tribunal or subject to ministerial appeal?  If that is the case, I wonder why the provision 
is included anyway, because it can just go ahead and refuse to deal with any issue.  Why is the provision in the 
bill?  If it will not deal with the thing, why the hell is it there? 

Hon ADELE FARINA:  This provision is used very infrequently, and places a discipline on the decision-
making body to make a decision within a reasonable period.  One of the things we hear from proponents 
continually is the difficulty of getting decisions made in a timely manner.  This provision seeks to impose a 
restriction on the decision maker to make a decision within a reasonable period.  It is used very infrequently, 
when a decision is not made within the time frame and needs to go before the tribunal.  

Hon MURRAY CRIDDLE:  When I was trying to introduce this in previous bills, to have 180 days and 90 
days, we heard the contrary argument, so I am wondering where we are heading.  

Hon GEORGE CASH:  The minister suggested that, if this amendment is agreed to, it would operate to trigger 
various rights should an application not be dealt with within a period of 60 days.  Can the parliamentary 
secretary point out the rights she believes would be available to an applicant if this amendment were to come 
into effect? 

Hon ADELE FARINA:  The amendment confirms the 60-day deemed refusal under local and regional interim 
development orders that currently exists under section 7B(6)(d) of the Town Planning and Development Act 
1928 and section 25(2) of the Western Australian Planning Commission Act 1985.  The amendments to clause 
230 confirm the 60-day deemed refusal in respect of planning control areas as they currently exist under section 
35E of the Metropolitan Region Town Planning Scheme Act 1959 and section 37D of the Western Australian 
Planning Commission Act.  The right that they provide is detailed in subclause (1) of clauses 249 and 250, which 
provides that the applicant may apply to the State Administrative Tribunal for a review.   

Hon BARRY HOUSE:  I have heard the parliamentary secretary’s explanation and I am not as alarmed as I was 
initially because I realise it is a trigger mechanism for a planning application to go to appeal.  I guess that if I 
were reconstructing the rules from scratch, I would prefer to start from the other side of the coin and ensure that 
it is deemed to be approved, rather than the way it is in this legislation.  However, that is an argument for another 
day.   
I am aware, and I am sure the parliamentary secretary is also, that many planning applications before local 
authorities are in the pipeline for three, six, nine or 12 months, in some cases.  How does it come about?  Is there 
a process by which some local authorities get back to the proponent on the fifty-ninth day of the planning 
application with a list of conditions and that opens up another 60-day period?  Is that how it works? 

The CHAIRMAN:  I have allowed a broad-ranging debate, and I remind honourable members that we are 
dealing with the first amendment - 20/249.  I realise there is a connection between this amendment and the 
amendment to clause 250.  Before honourable members encourage the parliamentary secretary not to move the 
second amendment because of their questions, we will finish the first amendment and then move on to the next 
amendment.  I will allow the parliamentary secretary to respond to the last question and then we will focus on 
the amendment before the Chair.   
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Hon ADELE FARINA:  By way of clarification: when people complain about the length of the process and 
applications being before the local authority for nine months, as the honourable member suggested, the period 
commences from the time the application was first lodged, going through the advertising, public comments 
period and assessment of the public comments period.  We are dealing with a situation in which all the 
documents relating to an application are required to be provided by a proponent, and then the 60-day period 
during which the local authority is required to make a decision commences from the day of lodgment.  For 
example, for an application for rezoning or a development approval, the proponent is required to lodge all the 
relevant documents to support that application.  From the date of lodgment, the local authority has 60 days to 
consider it and make a decision.  It may be a decision to advertise.  Then there is the period when it is out for 
public comment and the period for assessing the relevant comments.  The complaints often refer to the whole of 
the planning approval process, not one component of it, which is what we are dealing with in this provision.   

Hon BARRY HOUSE:  Can a local authority on the fifty-ninth day of that interim period go back to a 
proponent and say, “I am sorry, we need another document”, and does that then open up another 60-day period?   

Hon ADELE FARINA:  If the local authority were to go back to the proponent on the fifty-ninth day, that right 
of appeal would still exist on day 60.  Of course, it is open to the local government to ask for more documents, 
but it still needs to make a decision within that 60-day period.  When a local authority makes a decision and sets 
conditions, that is the final decision.  In a number of schemes, there is an appeal right on the set of conditions 
anyway, so it does not trigger another 60-day period of assessment.   

Amendment put and passed. 

Hon ADELE FARINA:  I move - 

Page 179, after line 21 - To insert - 

(3) The Commission is to be taken to have refused an application for approval to carry 
out development under a regional interim development order, and a local government 
is to be taken to have refused an application for approval to carry out development 
under a local interim development order, if the Commission or the local government, 
as the case requires, has not given its decision on that application to the applicant - 
(a) within a period of 60 days after the receipt by the local government or 

Commission of the application; or 
(b) in the case of land in relation to which the application has been referred to 

the Heritage Council in accordance with the interim development order, 
within a period of 60 days after referring the application. 

I will not speak to the amendment because I have covered the reasons for it in my previous comments, but if any 
member has a question, I am happy to answer it.   
Hon GEORGE CASH:  In speaking to this amendment earlier, the parliamentary secretary suggested that the 
operation of this amendment in its present form would encourage the department to take action and that it would 
almost be an efficiency move to require the department to take action.  Can the parliamentary secretary tell me 
why there is a need to couch the amendment in the negative - I relate to the comments by Hon Barry House - and 
why, in the first line, the word “refused” has been used instead of the word “approved”?  The first line would 
have then stated that the commission “is to be taken to have approved an application for approval”.  I would have 
thought that would encourage the department to take very positive action, because it would have to consider the 
proposition and make an urgent decision.  However, the provision has been couched in the negative.  By using 
the word “refused”, we will set up another structure that will allow the applicant to go to the State 
Administrative Tribunal about the deemed refusal.  I would have thought a deemed approval would have been a 
much better way of attacking the issue.   

Hon ADELE FARINA:  I understand the intent of the member’s comments.  I reiterate that this amendment 
picks up on the existing provisions in the legislation.   

Hon George Cash:  However, the existing provisions have been shown over a long period to not work.  It is a 
complaint that has been raised for years.   

Hon ADELE FARINA:  The issue with a deemed approval is that developments could be approved which were 
unacceptable to the community and to which there was a fair bit of community opposition.  There would be 
concern about that.  Also, in relation to the approval of a number of applications, there is a requirement to set 
various conditions.  I am not sure how conditions would be set for a deemed approval.  A deemed refusal 
triggers a right of appeal to the tribunal.  The tribunal is then able to consider the application, having regard to 
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relevant considerations, and to set relevant conditions that are deemed appropriate.  With a deemed approval, 
there would not be a capacity to set conditions that may be necessary in approving a particular application.   

Hon GEORGE CASH:  I understand that a deemed approval would mean that it was approved without 
conditions.  It would be possible, of course, to include further words that gave the commission another, say, 30 
days to impose conditions, but at least action would be taken.  This amendment has been couched in the 
negative, but the argument being put is that this is a positive way of making the department do something.  That 
argument does not hold water at all.  If the government wants the department to do something, the amendment 
should be couched in the positive but it should then qualify a deemed approval further by enabling conditions to 
be set.  The parliamentary secretary again suggests that this is the current way the government does business.  
Having dealt with this sort of issue over a long time, I know that it is the very thing that the industry complains 
about.  I am sure the parliamentary secretary is aware of that.  I understand why it has been couched in the 
negative, because this is probably the way the bureaucracy put it to the minister, so that the bureaucracy would 
not be woken suddenly from its sleep.  The fact is that if we really want the bureaucracy to do something we 
should couch it in the positive and qualify it so that the bureaucracy will do something. 

Hon ADELE FARINA:  I point out to the honourable member that there has been a very extensive consultation 
process about this consolidated legislation.  The minister has letters of support for this consolidation bill from the 
Western Australian Local Government Association, the Urban Development Institute of Australia, the Property 
Council of Australia and the Housing Industry Association.  Neither of those bodies has raised any concern 
about the 60-day deemed refusal provisions. 

Hon Murray Criddle:  But this was not in the bill. 

Hon ADELE FARINA:  No; it is in the current legislation.  It is part of the consolidation. 

Hon Murray Criddle:  No, it is not. 

Hon ADELE FARINA:  Yes, it is.  It was part of the consideration.  At no time has any of those peak bodies 
raised any issues in relation to the deemed refusal provisions as they exist in the current legislation. 

Hon GEORGE CASH:  The parliamentary secretary has read from a document that suggests certain groups 
within the industry have supported this legislation.  When those groups come to me and complain about the 
length of time being taken to gain approvals, I will quote back to them the parliamentary secretary’s words as the 
reason this amendment was agreed to by the Legislative Council.  The parliamentary secretary is basically saying 
that because they have not raised the issue, therefore they have no question about this matter at all.  I do not 
think that is the case, but the parliamentary secretary has said that they have no complaint and, therefore, in the 
absence of any evidence to the contrary, we must accept that and we will recite back the parliamentary 
secretary’s and the minister’s words that that is the reason this clause is being put into operation. 

Hon ADELE FARINA:  I would like to add one further comment about the proposal to have a deemed 
approval.  If the bill had a provision with a deemed approval at 60 days, local government authorities would 
simply refuse on the fifty-ninth day because of the deemed approval provision.  It would be more detrimental to 
the planning approval process than what is being proposed, because it would be far easier on the fifty-ninth day 
just to refuse, knowing that there was a deemed approval.  In any event, the provisions that we are talking about 
were included in the green bill that went to industry for consultation.  The industry certainly did not raise the 
issue with the government, and I am confident that if it is an issue in industry it can be considered as part of the 
consideration of possible amendments to the consolidated act when we get to that first tranche of amendments 
that the minister has already discussed.  That will also provide us with an opportunity to give consideration to the 
matters that the honourable member raised and to see whether industry would prefer to be in a position on the 
fifty-ninth day of facing refusals to prevent the deemed approval trigger from coming into play.  

Hon GEORGE CASH:  Is the parliamentary secretary saying that a local authority would refuse an application 
on the fifty-ninth day without considering the merits of the application; that is, it would refuse it just as a matter 
of course?  

Hon ADELE FARINA:  I am saying that there is a risk that, having given sufficient consideration to approval 
by the fifty-ninth day, the local authority might opt for a refusal rather than allowing the deemed approval trigger 
to come into play.  

Hon BARRY HOUSE:  Surely the last scenario painted by the parliamentary secretary opens the possibility for 
the public service, at one level or another - in this case at the local council level - to be vexatious in the treatment 
of a proponent with a planning application.  The opposition knows that some local authorities have a tendency to 
handball contentious and difficult issues.  Surely the deemed refusal provision will give those local authorities 
the vehicle with which to do that.  They simply will not deal with difficult applications.  If decisions are 
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handballed to the State Administrative Tribunal, would that not turn the system on its head?  The WA Planning 
Commission is supposed to deal with planning applications to achieve the right outcome.  This bill will provide 
local authorities and the Planning Commission, when faced with a difficult proposal that it will not or cannot 
deal with, the opportunity to refuse it and send it to an appeal body.  In effect, the SAT will become the body 
that does the planning work when it is not meant to do that; it is meant to be an appeal body.  It will determine 
the outcome of planning applications without any work being done by the local authority or the WA Planning 
Commission.  The problem will be passed on to the appeal body.  

Hon George Cash:  It will become the decision maker, which is what Hon Paul Llewellyn said. 

Hon BARRY HOUSE:  That is quite right; it will make the State Administrative Tribunal the one and only 
decision maker in the process.  That will make a mockery of the process.  

Hon ADELE FARINA:  Members are omitting to recall my initial words; namely, these provisions are very 
infrequently used.  

Hon GEORGE CASH:  Is the fact that they are used infrequently justification for ignoring the various issues 
that other members have raised and the concerns that have been expressed?   

Hon ADELE FARINA:  I was simply answering a question; it is not a justification.  The bill follows the current 
provisions in the legislation.  We are simply seeking to consolidate the legislation.  I accept the member’s view 
and it can be considered.  This tries to provide for timely decision making and an avenue for consideration of the 
matter by the tribunal if it has not been determined by the decision-making body in the specified period.  I do not 
know what further to say other than that this is the current legislation and we are consolidating it. 

Hon George Cash:  You could say that it will be taken into account when the matter is considered. 

Hon ADELE FARINA:  I believe I have already said that. 

Hon George Cash:  About 50 times! 

Hon MURRAY CRIDDLE:  This provision is similar to ones I have tried to have inserted in other bills.  If the 
approval is not granted, the parties should then move to an appeal.  I cannot understand the parliamentary 
secretary’s thinking regarding the fifty-ninth day.  If it is refused at that time, there is still obviously an appeal 
mechanism in place.  As such, the application will go through the appeal mechanism.  Regardless of refusal or 
approval, it will still go to appeal.  I do not follow the parliamentary secretary’s argument.  In the future, it is far 
better to put it in the positive so that there is a positive outcome.   

Amendment put and passed. 

Clause, as amended, put and passed. 
Clause 250:  Application for review of decision in respect of development in planning control area - 
Hon ADELE FARINA:  I move - 

Page 179, line 24 - To delete “has under section 115” and insert “under section 115 has” 

Amendment put and passed. 
Hon ADELE FARINA:  I move - 

Page 180, after line 6 - To insert - 

 (3) If the Commission has not within 60 days of receiving an application forwarded to it 
under section 115(3) given its decision on that application to the applicant, the 
application is to be taken to have been refused. 

This amendment provides a refusal provision for planning control areas consistent with the provisions that I have 
already described.  It is similar to the current provisions in section 35E(6) of the Metropolitan Region Town 
Planning Scheme Act and section 37D(6) of the Western Australian Planning Commission Act.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 251 to 258 put and passed. 

Clause 259:  Environmental review expenses - 
Hon DONNA TAYLOR:  I understand that this clause reflects the existing provision in the current act.  Which 
persons would be likely to be affected by this provision, which states -  
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The Minister may make regulations with respect to the persons from whom, and the means by which, a 
responsible authority may recover expenses incurred by it in undertaking an environmental review 
required by the EP Act under section 48C(1)(a) of the EP Act. 

Hon ADELE FARINA:  The provision provides that when a proponent requests an amendment of a local 
planning scheme that requires an environmental review, the local government should be able to recover the 
expenses for the environmental review from the proponent.  The provision was introduced by the Liberal 
government in the 1996 amendments to the legislation.  No regulations have been promulgated to date, and the 
provision has not been used to date. 

Clause put and passed. 

Clauses 260 to 268 put and passed. 

Schedules 1 to 5 put and passed. 

Schedule 6:  Planning control areas: purposes for which land may be required - 
Hon GEORGE CASH:  I am conscious of the time.  However, will the parliamentary secretary explain to me 
what item 11, “Public purpose of the State” - it is as wide as that - means, when the other items, with the 
exception of item 14, “Special uses”, relate to specific areas, the majority of which are public purposes of the 
state?  How wide is “Public purpose of the State” meant to be?  What is the history of it?   

Hon ADELE FARINA:  This particular terminology arose out of a submission from the Fire and Emergency 
Services Authority of Western Australia, which requested that a provision be included to enable planning control 
areas to be declared for land to be reserved for a fire station.  In considering that submission, it was believed that 
this could also apply to other public authorities, such as a requirement for a police station or the like.  Therefore, 
rather than specify each of those, the draftsperson came up with that particular terminology to cover that broad 
type of situation. 

Schedule put and passed. 

Schedules 7 to 9 put and passed.   

Title put and passed.   

Progress reported. 
House adjourned at 9.58 pm 

__________ 

 

 
 
 
 


